1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


:ase 3:14-cr-00196-CRB Document 1234 Filed 12/28/15 Page 1 of 13 


J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

KWOK CHEUNG CHOW, 

Defendant . 

ALREADY EXCLUDED BY THE 
COURT. 

Date: December 28, 2015 

Time: 8:30 AM 

Dept: Hon. Charles Breyer 


14-CR-196-001-CRB 

DEFENSE'S OBJECTION TO 
JUDICIAL INTERFERENCE WITH 
COMPULSORY PROCESS AND RIGHT 
TO PRESENT A DEFENSE; 
EMERGENCY MOTION TO RE-OPEN 
CROSS EXAM OF UCE 4599 AND 
AGENT PASCUA; GENERAL OFFER 
/ OF PROOF FOR WITNESSES 


TO THE CLERK OF THE ABOVE-ENTITLED COURT AND TO THE UNITED 
STATES ATTORNEY FOR THE UNITED STATES DISTRICT COURT, NORTHERN 
DISTRICT OF CALIFORNIA. 

The present objection to judicial interference and motion 
to re-open the cross examination of UCE 4599, are based on the 
Court's consistent prohibition of defense counsel to question 
government witnesses on undercover program authorizations, 
relating to whether UCE 4599 had approval to participate in 
"Otherwise Illegal Activity" as defined by the Attorney General 
and the FBI. Defense counsel was precluded from questioning 4599 
and Pascua regarding program authorizations, despite the fact 
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that such programs were used as a basis of testimony and used as 
a tool to bolster the credibility of both agents on direct exam. 
Furthermore, the Court's general disposition against any efforts 
by defendant to provide witnesses who challenge the FBI's 
narrative that Chow was an active Hop Sing Gang shot-caller, in 
the years of 2000 to present, is the judicial equivalent to a 
police officer beating a man in handcuffs. Chow has been denied 
his Right to Compulsory Process and Presentation of Witnesses, 
Right to Present a Defense, and his Right to Counsel, pursuant 
to the Sixth Amendment. 

Any delay or inconvenience to the jury in permitting such 
evidence and witnesses is a result of this Court's myopic view 
of the criminal defense strategy and its rulings leading up to 
this point. 

Specific remedies sought include permitting Chow to re- 
question 4599 and Pascua and to present defense witnesses who 
will corroborate Chow's testimony and/or establish: 

1) circumstantial evidence that Chow was not a gang leader 
from 2003 to present; 

2) Chow's actions from 2000 to present were wholly 
inconsistent with a person with the intent to conspire, aid 
and abet murder, solicit murder; 

3) Chow was adamant about keeping the Chee Kung Tong free 
from any member committing crime in the name of the Tong; 

4) when it came to enterprise- related crimes, Chow was 
adamant and meticulous about keeping the Tong clear of 
involvement ; 

5) Chow had not formed the mens rea on any charge in the 
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indictment, 

6) Chow was in fact marked for death subsequent to his 
testimony against Peter Chong and the Jackson Street Boys 
gang; 

7) Chow was no longer in high esteem in the Hop Sing Tong 
street gang in 2003 and the Government narrative that he 
was in a position in the gang to be influential to Kam Wong 
and Thau Benh Cam in a criminal capacity is unlikely; 

8) it is implausible that he could generate a gang 
following of Hop Sing Tong gang members from 2003 to 2008 
as suggested by Kam Wong and Thau Benh Cam; 

9) Chow's decision to leave crime behind him was born out 
by his multiple lawsuits against the federal government; 

10) the only reasonable explanation that Chow was even 
still in Chinatown, or associating with a group of people 
willing to engage in crime with 4599, is because he was not 
allowed entrance into the witness protection program; 

11) the context leading up to Chow's assumption of the 
position of Dragonhead is "inextricably intertwined" 1 with 
the FBI's active interference with Witness Protection 
admission ; 

12) Chow's non-admission into the witness protection 
program was caused by the FBI; 

13) his desire to be in witness protection program was 
known by at least three agents: Tseng Chow, who is a case 

1 Prior to charging Chow with murder, VCAR, solicitation, 
the Government argued that the murders of Leung and Kong, along 
with the vandalism local Tongs and subsequent shooting of the 
Hop Sing Tong were admissible because they were inextricably 
intertwined with the RICO conspiracy. 
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agent in this investigation; 

14) San Francisco FBI agents were so motivated to catch 
Chow committing crime that they overlooked innocent 
explanations for his conduct; 

15) San Francisco FBI agents were so motivated to catch 
Chow committing crime they overlooked more likely suspects; 

16) agents overlooked overwhelming evidence that a third 
party was encouraging and thereafter solicited the murder 
of Allen Leung and Jim tat Kong, and not Chow; 

17) agents were so intent on prosecuting Chow for criminal 
acts that they developed what was in their eyes evidence of 
criminal conduct but that was in fact innocent conduct; 

18) agents were so intent on building a case on Chow that 
they circumvented federal policies and procedures in an 
effort to perpetuate the undercover operation against Chow; 

19) agents were so deeply invested in prosecuting Chow that 
they broke or neglected to follow internal agency rules in 
an effort to develop a criminal case against Chow; 

20) agents failed to receive authorization to participate 
in "Otherwise Illegal Activity" because they, intentionally 
or subconsciously, developed a bias against Chow and were 
blinded in their mission to incriminate Chow; 

21) UCE 4599 unlawfully aided and abetted in the murder of 
Jim Tat Kong by encouraging George Nieh, Andy Li, and other 
unknown persons to murder Kong as a service to Chow (who 
would never ask it to be done) for the sole purpose of 
triggering an event for which Chow could be a suspect, 
which further demonstrates 4599' s bias and motivation to 
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fabricate testimony against Chow. 

Statement of Facts 

Chow respectfully requests this Court to reconsider (1) the 
the limitations of permissible witnesses at trial and (2) to 
recall agents 4599 and Pascua for cross examination regarding 
policies and procedures. One reason for the necessity to expand 
the scope of defense witnesses is based on the fact that the USA 
has proceeded on the unique theory that Chow's innocent conduct 
is an attempt to conceal his criminal conduct. In other words, 
the USA suggests that all innocent conduct is a subset of a 
criminal conspiracy. Another reason is that the context leading 
up to events beginning in 2006 cannot properly be conveyed to 
the jury without the context of the six years leading up to the 
murder of Allen Leung. Furthermore, Chow wishes to challenge the 
Government's narrative on all levels. Chow must be allowed to 
refute these allegations based on the approach that will be most 
effective as judged by defense counsel, not the Court. 

The Court required defense to submit an offer of proof as 
to witnesses. The Government had no such requirement and put on 
46 witnesses without question and without any solid time 
limitation. The Court often coaxed or prodded the USA to move 
the case forward, but did not have any discussions when the 
Court evaluated whether witnesses were necessary. Many of these 
witnesses testified to the same exact events (e.g. two witnesses 
to the search of Li's residence, at least three witnesses to the 
Leung crime scene, etc.). 

As the case transitioned to defense, the USA was invited to 
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weigh in on which witnesses would be appropriate and the USA 
made argument to the Court, which in many instances the Court 
seemed to adopt, but definitely agreed with at times. About half 
of the defense witnesses were eliminated by the Court as 
irrelevant or cumulative based on the ongoing concern of the 
Court with regard to undue consumption of time and relevance. 
Upon receiving a motion for mistrial, based on judicial 
impropriety, the first action taken by this Court was to again, 
without notice, demand offers of proof on all witnesses and 
subsequently slashed defense witnesses down to less than ten on 
the basis of relevance and the witnesses' cumulative nature. 

Despite the Court's concern about time, the Court never 
inquired with defense counsel as to how long each witness was 
anticipated to testify giving concern to defense that cutting 
witnesses is a means of hampering defense and not wholly for the 
purpose of administration of trial. The way the process was 
conducted and the Court's rulings on witnesses has eliminated 
Chow's ability to present witnesses in his defense, his right to 
compulsory process pursuant to the 6 th Amendment. 

ARGUMENT 

I . UCE 4599 AND AGENT PASCUA TESTIFIED ABOUT PROGRAM 

AUTHORIZATIONS ON DIRECT AND CROSS AND THEREFORE CHOW 

MUST BE ALLOWED TO CROSS-EXAMINE COMPLETELY 

Both UCE 4599 and Agent Pascua testify about program 
authorization . 

Agent Pascua testified as follows: 

Q. And is that something is that the FBI is authorized to 

get, upon an application to the Court for authorization to 

get pen register and trap-and- trace data from the phone 
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company? 

A. That's correct. 

Vol 23: 4108, 20-24. 

Q. Did you have authorization to sell the cigarettes 
without the tax stamps? 

A. We did. 

Q. And who got that authorization? 

A. The actual individual? 

Q. Yes. 

A. So I -- yesterday I testified that the undercover 
investigation would go through periods of approval -- 
overall approval, which includes not only finances, but 
also goals and objectives for every period, and that's 
every six months. So one of the things that we are approved 
for -- it's under the, I guess, category or definition of 
"otherwise illegal activity." 

And one of things that we're allowed to do in these 
proposals - - I don't recall if you were here in court 
yesterday during this part of the testimony --is that we 
would go through a local approval process, which includes 
review from U.S. Attorney, herself -- and it was Melinda 
Haag at the time --of all of the expenses. All of the 
approval --or all the items that are in the proposal that 
ends up in headquarters for approval, she approves, as 
well. And so she also was able to review the otherwise 
illegal activity that we're asking authority for for that 
particular period. 

Vol 23: 4126, 20-25, 4127, 1-18. 

However, when defense counsel attempts to question Agent 
Pascua further about the authorization, the Court thwarted all 
efforts : 


THE COURT: It's not illegal if the FBI -- 

MR. BRIGGS: My -- 

THE COURT: -- engages in it. 

MR. BRIGGS: -- question was authorization, which 
is -- okay. 

THE COURT: And, by the way, as to that, that's 
irrelevant, as well. It is not relevant that -- nor will 
the jury make an inquiry into whether or not it was 
authorized, and so forth. That may be a subject for the 
Court to make some determination on, but it is not a jury 
determination. Anyway, Mr. Briggs, I would very much 
appreciate it if you would move on to another subject. 

Vol. 23: 4131, 11-23. 

THE COURT: That the FBI should -- absolutely. 

You're right. They cannot -- they should not violate civil 
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liberties. What does that have to do with a jury 
determination in this case? Is that --do you expect me to 
instruct the jury on the question of whether or not 
policies and procedures were followed by the FBI? 

MR. BRIGGS: No. But if the FBI agent didn't have 
authorization to go participate in criminal conduct -- 

Vol . 23: 4156, 21-25, 4157, 1-3. 

THE COURT: Yeah. In that context, yes. 

Okay. So you're saying -- now, is it your point that that's 
illegal? 

MR. BRIGGS: Yes. 

THE COURT: Ah. Okay. Fine. As a matter of law, you're 
wrong. Okay. 

MR. BRIGGS: Without authorization -- 

THE COURT: As a matter -- that doesn't even make sense. 

Vol. 23: 4161, 11-19. 

In reference to 4599, the Court would not permit such 
questioning of program authorization, as follows: 


MR. BRIGGS: 4599 testified extensively that his 
direction was to get evidence on Chow's criminal 
activities . 

THE COURT: Yeah, to see if there was. 

MR. BRIGGS: That's an assumption that there's criminal 
activities . 

THE COURT: No. It's the assumption that underlies 
every single undercover operation. 

MR. BRIGGS: It could have, but without the program 
reports and the authorizations to see what they were doing, 
I need a witness to refute that because the jury has heard 
it . 

Vol. 23, 4201, 9-18. 

Agent Pascua clearly testified on direct and mentioned 
authorization in cross-examination. However, every time defense 
counsel sought further questioning and clarification on the 
matter. Judge Breyer, immediately shut Mr. Briggs down. Defense 
contends that Agent Pascua and UCE 4599 were not authorized to 
proceed in the manner that they did, and demands the ability to 
examine witnesses to determine such. Furthermore, the Court is 
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incorrect that an assumption behind every undercover operation 
is criminal conduct is underway because in 2008 the Domestic 
Investigation Operation Guide was put into place which 
authorizes inteligence and surveillance on American soil where 
Americans are the target without a predicate offense or 
suspicion of such. Defense counsel has repeatedly attempted to 
inform the Court of this but to no avail-certainly defense 
counsel has not been able to explain it without interruption by 
the Court and an order to stop discussing it. That is a primary 
purpose behind asking about the program authorizations. 

II . 4599 DID NOT HAVE PROPER AUTHORIZATION TO COMMIT 

OTHERWISE ILLEGAL ACTIVITY AND DID SO DUE TO BIAS 

AGAINST CHOW AND MOTIVATION TO CONVICT CHOW 

Moreover, defense contends that UCE 4599 did not have 
proper authorization to commit the otherwise illegal activity of 
soliciting the murder of Jim Tat Kong. His actions were 
motivated by bias against Chow and deep pressure seal Chow's 
conviction and bring home the "trophy" for the Government. 

UCE 4599' s testimony indicated that the undercover agent 
solicited and possibly aided and abetted in the murder of Jim 
Tat Kong. UCE 4599 stated on Monday December 7, 2015 (Transcript 
Volume 14) that he had multiple conversations about Jim Tat Kong 
with the co-defendants, including Andy Li: 

Q: You had a number of conversations with codefendants 

about Jim Tat Kong when he was still alive. 

A: That's correct. 

Q: And you had a conversation with Andy Li about 

Jim Tat Kong. Right? 

A: That's correct. 

Vol . 14: 1928, 10-15. 

The conversations and UCE 4599 's testimony reveals that he 
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was clearly aware that the co-defendant had plans to kill Jim 
Tat Kong, and he encouraged and solicited the murder by telling 
Andy Li that Chow was not going to murder Jim Kong, so he should 
just do it: 

Q. You were not encouraging Andy Li to murder him by 
saying that my client would never ask him to do it, 
you've just got to do it? 

A. Well, that is trying to elicit -- well, Andy Li, like 
I had just said, said, "That's why -- that's the 
reason why I'm coming up." 

Vol . 14: 1933, 17-23. 

When pressed about the solicitation of the murder, UCE 
4599 's memory falters and he is no longer sure of his role: 

Q. Are you conceding that you did ask him to do that or 
not? 

A. I don't think I asked him to murder Jim Tat Kong. I 
think I was asking questions that would elicit some 
type of intelligence or response to what was happening 
with Mr. Jim Tat Kong. 

Vol. 14: 1932, In 11-15. 

Pursuant to DIOG and AGG, authorization was required for 
UCE 4599 to solicit the murder and pursuant to FBI policy 
authorization to aide or abet Jim Ket Tong's murder would not be 
granted as it is not an an activity that can be authorized in 
any event. 

As discussed, the authorization for UCE 4599 to solicit the 
murder of Jim Tat Kong, in addition to the testing and training 
protocol regarding the DIOG, and the undercovers' adherence 
thereto, are highly relevant to the examination of UCE 4599 and 
other undercover agents and questioning would be designed to 
undermine the credibility of 4599 who is the main witness 
against Chow. 
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Mr. Chow has a fundamental right to prepare and present a 
defense. United States v. Verderame , 51 F.3d 249 (11th Cir. 
1995) ("We find that the 34 days failed to provide defense 
counsel with sufficient time to defend against a case which the 
government spent years investigating."). Such defense cannot be 
limited in scope by pressures of undue consumption of time, if 
excising witnesses compromises such right to a fair trial. 
Moreover, defense submits that the most frustrating thing to 
justice is a government, and court, dependent on concealing the 
truth in its prosecution (and execution) of scapegoats for its 
own evildoing. 

To prove the government has done wrong, or not, is of no 
concern to the defense. Rather, defendant merely seeks the 
production of documentation and examination of witnesses, who 
are able to testify as to the proper authorizations, and 
adherence thereto, by the agents in this case, so that defense 
counsel can diminish the credibility of the agents. 

In Taylor v. Illinois (1988) 484 U.S.401, 414, the court 
precluded certain witnesses because the defendant failed to 
comply with Illinois' witness discovery rule. The court 
determined that the preclusion of relevant evidence, evidence 
supporting the only real defense defendant had, was a 
deprivation of defendant's basic right to compulsory process. 
His case was gravely hampered by his inability to present the 
sort of evidence and testimony necessary to his defense. The 
court determined: 

The very integrity of the judicial system and public 
confidence in the system depend on full disclosure of 
all the facts, within the frame work of the rules of 
evidence. To ensure that justice is done, it is 
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imperative to the function of courts that compulsory 
process be available for the production of evidence 
needed either by the prosecution or by the defense. 

Taylor v. Illinois . 484 U.S. 400, 409 (1988) quoting United 

States v. Nixon , 418 U.S. 683, 709 (1974). 

Defense holds fast to the precept that the judicial system, 
and its integrity as a whole, depends on the examination of all 
evidence and witnesses that will support his due process right 
to prepare and present a defense and compulsory rights, 
protected by the Sixth Amendment. 

III. THE COURT MUST PERMIT DEFENDANT TO RESUBMIT WITNESSES 

FOR DETERMINATION 

Defense urges this Court to permit defendant to expand the 
areas of questioning. The Government has made the accusation 
that Chow's community service and charitable efforts were an 
attempt to disguise his true motives and the underlying 
conspiratorial acts. The Government has now put forth to the 
jury the question of whether Chow's charitable acts and public 
service were sincere or whether they were in themselves 
furtherance of the alleged conspiracy, by means of concealing 
the conspiracy and deceiving those around him. The legitimacy 
of Chow's charitable acts are now at issue; therefore, Chow 
cannot and will not have a fair trial, unless this Court permits 
liberal questioning in the areas of Chow's public service, 
awards, public service, public involvement, political 
involvement, and charitable effort. 

The USA was not required to advance the theory that Chow's 
law abiding acts were an effort to conceal criminal acts but it 
has done so as far back as the wiretap applications. They 
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discussed this concept in the affidavit in support of complaint, 
and they mentioned it at Chow's detention hearing. It has been 
brought up multiple times at trial. The Court cannot exclude 
witnesses, as irrelevant, on the basis that they will testify to 
facts that are not in dispute because Chow's state of mind and 
whether these facts were criminal in nature, and such questions 
of fact are for the jury to determine. Therefore, before Chow is 
further prejudiced by being forced to move forward without 
necessary witnesses and limited subject matters, he requests the 
opportunity to resubmit witnesses for the Court's evaluation, 
subject to a renewed offer of proof on expanded grounds. 

CONCLUSION 

As Justice Potter Stewart wrote, "any rule that impedes the 
discovery of truth in a court of law impedes as well the doing 
of justice." Hawkins v. United States , 358 U.S. 74, 81 (1958) 
(concurring). Defense objects to the limitations on witnesses 
and urges this Court to permit defense to resubmit witnesses 
list with a renewed offer of proof to achieve the ends of 
j ustice . 

Dated: December 27, 2015 Respectfully submitted, 


/s/ Curtis L. Briggs 

J . TONY SERRA ' 

TYLER SMITH 
CURTIS BRIGGS 
Attorneys for Defendant 
KWOK CHEUNG CHOW 
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